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In the High Court in London recently, Mr Justice Laddie handed down his decision in the Davidoff case (unreported). It was an application by the plaintiff, Davidoff, for summary judgment against the defendant, a parallel trader, to restrain him from importing Davidoff branded product into the European Union. The goods are available in Singapore at very low prices and the importer is now undercutting Davidoff's UK price, bypassing Davidoff's distribution network and in the process damaging the market for the brand. The judge refused the application and allowed the defendant to continue his defence of the action.
To say that the judge was disenchanted with the plaintiff's arguments would be an understatement. The judge was clearly outraged. Why? It was a trademark infringement action. The purpose of a trademark is to indicate the trade origin of the goods on which it appears and most trademark infringement actions concern trademark uses, which are (or are argued to be) likely to deceive consumers as to the true origin of the relevant products. In the case of parallel imports the goods are genuine goods of the trademark proprietor. The trademark on the goods in question is doing no more than performing its proper function i.e. accurately identifying the trademark owner as the trade source of the goods. So we are left with the luxury brands of responsible brand owners. A luxury product is a product which is not a necessity of life, but which is expensive and is held out to improve one's wellbeing and/or status and/or quality of life.
It is more expensive than other products because it is more expensive to manufacture or simply because the Amicus Curiae Issue 19 July 1 999 demand enables the brand owner to charge an inflated price for the product or for both of those reasons. Additionally, as will be seen below, the luxury product is more expensive to market.
For some people luxury items are a treat and for others they are simply the trappings of wealth. It is their rarity value that makes them a treat. Less attractively, but realistically, for some they may be status symbols and for that purpose too their being out of the reach of the masses o is a sine qua non. A fundamental point to bear in mind when it comes to addressing whether or not parallel imports are socially desirable is that nobody needs luxury items. The desire for the brand is not controlled by a need. It is solely the creation of the brand owner.
The brand owner's ability to charge a high price is dependent upon creating and maintaining a demand for the brand.
This may be down to the inherent quality of the product or the perceived quality of the product. In both cases carefully planned and suitably 'luxurious' advertising and promotion is vital. It is also very important that the manner of presentation of the product at retail level is consistent with the image created by the advertising. Accordingly, most luxury brands are sold through carefully selected retail outlets. They are often small 'exclusive' establishments in expensive parts of town and with highly trained staff. Their overheads are high and they need to be able to incorporate a substantial mark-up to cover those overheads.
How is it that the brand is available elsewhere at substantially lower prices?
The reasons could include any one or more of the following: the cost of manufacture and/or marketing varies from country to country; the purchasing power of consumers varies from country to country; the 'positioning' of the brand varies from country to country; the stock in question is stolen or is bankrupt stock obtained from a liquidator or is stock which has been offloaded for some reason by somebody in the supply chain at knock-down prices. 
BRAND OWNER SELF-HELP
However, let us ignore the possibility (and reality) of shifting market conditions and concentrate on the first three of those bullet points, which may appear, to a degree, to be within the control of the brand owner.
Varying costs of manufacture
We are told that 75% of LEVI'S jeans In Davidoff he has held that there is nothing objectionable in principle for parallelers to obstruct brand owners by defacing the codes.
WHERE DOES THE PUBLIC INTEREST LIE?
Who benefits from parallel trading? 
CONSEQUENCES
If parallel trade is to become the accepted norm, there will be three major changes to the UK marketplace.
(1) Some of the hitherto exclusive The author of the former is clearly of the view that, once a brand owner has created a public demand for his brand, the brand becomes a piece of public property.
The latter quote was from a case involving different qualities of product. 
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